 RESOLUTION No. 7/2012
COMMITTEE on INTERNATIONAL LAW ON SUSTAINABLE DEVELOPMENT

The 75th Conference of the International Law Association, held in Sofia, Bulgaria, on 26-30 August 2012

NOTING that it is ten years since the adoption of the ILA New Delhi Declaration of Principles of International Law Relating to Sustainable Development in 2002;
CONVINCED that the ILA New Delhi Declaration is as relevant as it was at the time of its adoption;
RECOGNISING that the seven principles contained within the New Delhi Declaration were broadly formulated so as to permit future development and elaboration, as well as to reflect the diverse contexts in which the principles were to find expression;
WELCOMING the increased use of and reliance on many of the seven principles in some form in judicial decisions, globally, regionally and nationally;
HIGHLIGHTING that judicial elaboration of these principles is one element of a comprehensive approach to international law on sustainable development, which also includes treaty development, State practice, the practice of international and regional organisations, as well as reform of domestic law, which can itself be indicative of State practice;
SUPPORTING the continued use of the principles set out in the New Delhi Declaration by judicial bodies, including both the International Court of Justice which possesses general competence and those international and regional judicial bodies, which possess more specific competence including human rights courts, the panels and Appellate Body of the WTO Dispute Settlement Mechanism, the International Tribunal for the Law of the Sea and arbitral tribunals under Annex VII UNCLOS, investment arbitral tribunals, the European Court of Justice, and international criminal tribunals;
NOTING the role played by national, especially constitutional, courts in this endeavour;
RECOGNISING the importance of quasi-judicial bodies, including human rights committees, in supporting the elaboration of principles of the New Delhi Declaration;
ACKNOWLEDGING that it may be possible to determine more clearly in 2012 than it was in 2002 the formal legal status of a number of the principles, although  cautioning against a formalistic delimitation between those principles that may now have obtained a more precise legal status and those that have not;
SEEKING to further the debate on the judicial application and elaboration of the principles of the New Delhi Declaration through the adoption of Guiding Statements on the New Delhi Declaration;
RECOGNISING that this is a pivotal moment in the sustainable development debate, coming just two months after the 2012 United Nations Conference on Sustainable Development, which is itself ten years after the World Summit on Sustainable Development, twenty years after the United Nations Conference on Environment and Development and forty years after the United Nations Conference on the Human Environment;
ENDORSING the 1972 Stockholm Declaration on the Human Environment, the 1982 World Charter for Nature, the 1992 Rio Declaration on the Environment and Development, the 2002 Johannesburg Declaration on Sustainable Development and the 2012 Rio Declaration on The Future We Want; 

ACKNOWLEDGING the work of the International Law Association Committee on International Law on Sustainable Development since 2003 in its reports to the International Law Association’s biennial conferences in Berlin (2004), Toronto (2006), Rio de Janeiro (2008), and The Hague (2010), as well as the meetings that the Committee held in Pretoria (2007), Sheffield (2009) and Rome (2011);
FINDING it particularly relevant to reaffirm the 2002 International Jurists Mandate on Sustainable Development, and to recognize the work over 10 years of the International Law on Sustainable Development Type II Partnership that was launched in the 2002 World Summit on Sustainable Development; 

WELCOMING the Online Legal Research Tool on International Court and Tribunal Decisions referring to Sustainable Development, as developed by the Committee, the Centre for International Sustainable Development Law (CISDL) and the International Development Law Organization (IDLO) as part of the Type II Partnership [see http://cisdl.org/tribunals/tool.html];
ACKNOWLEDGING the publications of the Committee and its individual members on sustainable development since 2002;
RECOMMENDS to the Executive Council that the Committee on the International Law on Sustainable Development, having accomplished its mandate, be dissolved;
NOTING that the Guiding Statements annexed to this resolution must be read alongside the report of the Committee prepared for the 2012 Sofia Conference, as well as previous reports;
Does hereby:

1. reaffirm the 2002 New Delhi Declaration of Principles of International Law Relating to Sustainable Development,

2. adopt the 2012 Sofia Guiding Statements on the Judicial Elaboration of the 2002 New Delhi Declaration of Principles of International Law Relating to Sustainable Development, annexed to this Resolution,

Annex

2012 Sofia Guiding Statements on the Judicial Elaboration of the 2002 New Delhi Declaration of Principles of International Law Relating to Sustainable Development

Purpose

The purpose of the Guiding Statements is to elucidate the significant judicial developments that have occurred over the last ten years in respect of the subject matter of the 2002 New Delhi Declaration of Principles of International Law Relating to Sustainable Development. 

Interpretation

The Guiding Statements have been elaborated to support the continued application and development of the seven principles of the New Delhi Declaration.

The Guiding Statements represent key trends and new themes since 2002. They must be read alongside the 2002 New Delhi Declaration and be considered supplementary to it.

The Guiding Statements reaffirm that the principles are inter-related and that in the judicial application each principle must be read in the context of the other principles.

Guiding Statements

1) Recourse to the concept of ‘sustainable development’ in international case law may, over time, reflect a maturing of the concept into a principle of international law, despite a continued and genuine reluctance to formalise a distinctive legal status; 

2) Treaties and rules of customary international law should be interpreted in the light of principles of sustainable development; interpretations which might seem to undermine the goal of sustainable development should only take precedence where to do otherwise would undermine fundamental aspects of the global legal order, infringe the express wording of a treaty or breach a rule of jus cogens;

3) As a matter of common concern, the sustainable use of all natural resources represents an emerging rule of general customary international law, with particular normative precision identifiable with respect to shared and common natural resources;

4) The principle of equity (incorporating notions of intergenerational equity, intragenerational equity and substantive equality) and the goal of the eradication of poverty should, where appropriate, contextualise and inform judicial and quasi-judicial decision-making when matters of sustainable development are raised. Although judicial bodies and quasi-judicial bodies cannot alone address the social, economic, governance and political issues that invariably form key aspects of such disputes, it is nevertheless incumbent upon judicial and quasi-judicial bodies to further such principles of equity and fairness in  exercising their judicial function;

5) The principle of common but differentiated responsibilities has a recognised status in treaty law, case law and State practice. Further reliance upon it by judicial bodies would strengthen this normative feature of sustainable development, thus allowing the legal principle to consolidate and be legally embedded as distinctive from the political discourse in which it is most often and currently utilised;

6) The precautionary principle has significant and increasingly precise legal implications, notwithstanding ongoing debate surrounding its formal legal status;

7) The principles of public participation and access to information and justice are foundational to sustainable development, and judicial and quasi-judicial bodies must seek to affirm this  in  their substantive decisions and, as applicable, as elements of their own procedure;

8) Although the principle of good governance has remained largely outside the jurisprudence of the International Court of Justice, elements of the principle can be seen in the existence and activities of judicial and quasi-judicial bodies. This principle should be endorsed more broadly;

9) The principle of integration and inter-relationship is the primary means by which courts and tribunals provide an overarching conceptual framework for sustainable development. In support of the principle of integration and the expectations of standards of due process, integrative decision-making and good faith negotiations should be further strengthened;

10) Environmental impact assessment is a mandatory rule of customary international law and must be recognised by judicial bodies, especially in matters affecting shared and common natural resources, and where there is a risk of transboundary and global environmental harm.
